tractor might have. There are legal definitions and issues arising under the various labor laws, national and local, as to how to categorize workers that this paper undertakes to explicate. The differences in consequences are the availability of the rights and benefits of the labor laws, as well as the right to resolve labor disputes under the Labor Mediation and Labor Arbitration Dispute Law.
Because as employers understand they can lower labor costs by hiring and/or classifying workers as contractors for services, there are a number of these worker categories for which legal interpretations will be discussed to test the language and the application of the law. These results will be compared with relevant ILO conventions and labor standards to evaluate how China's laws fit with those standards and identify any areas that might benefit from reform. In the end analysis, it is proposed some clarity will be provided on the issue of which worker in China should be an "employee with benefits."
II. WHO ARE THE "EMPLOYEES WITHOUT BENEFITS?"

A. Precarious work
One scholar has identified the issue of precarious work as follows:
Although precarious work was relatively rare in China until the 1980s, it has experienced rapid growth over the past two decades. The factors underlying the diffusion of precarious work are varied and interrelated, notably reflecting the impact of changes in the structure of industry, occupations, urbanization, state policies, and labor market institutions, as well as employers' manpower strategies. Although the spread of precarious work is sometimes advocated as an effective means of generating employment and increasing labor market flexibility, substantial evidence shows that such work is plagued by a series of problems, including low pay, low skill, high work intensity, poor working conditions, and lack of employment protection. 3 The work arrangements that encompass the precarious workers are categorized into contractual limitations on duration (short or fixed term, temporary, casual, or day labor) and the nature of the employment relationship itself -triangular, ambiguous, misclassified or disguised employment relationships. 4 The working conditions often include low wages, poor occupational health and safety protections, and lack of rights or benefits. 5 Subcontracting is often used by primary employers as a means of shifting risk by outsourcing more dangerous jobs to subcontracted and agency workers. This forces precarious workers to undertake the more dangerous and risky jobs. 6 Other adverse effects of precarious work include a disproportionate impact on women. It also threatens trade union membership in that precarious workers are in an unstable position. Even if they are being exploited, few feel confident enough to organize and bargain collectively at the risk of losing their jobs. 7 Precarious work arises from a combination of forces, including run-away profit-seeking, changing production schedules, global capital mobility, and ineffective labor protection laws, all resulting in increased competition. "In this context, precarious employment is as much a consequence of increased competition as it is a powerful driver of increasing competition."8
It is reported that at least one-fifth of China's 300 million urban workers held temporary jobs at the end of 2010, up more than twofold since 2008. 9 China's traditional model of long-term employment has been changing due to increased reliance on nonrenewable fixed-term and temporary agency employment contracts. In a recent study that pre-dates amendments to the Labor Contract Law, which regulated and limited the use of dispatch workers,10 it was suggested that managers tend to adopt contingent employment practices in the presence of weak labor institutions to retain powers such as termination at will and to promote their own interests when handling conflicting intra-organizational demands. "Despite recent legislative endeavors to promote continuous employment relationships as the norm, the proportion of workers on temporary agency contracts and nonrenewable fixed-term contracts in China has rapidly increased."ll Some firms want to keep certain employment practices that promote their own self-interest, such as the right to fire and inconsistent laws and regulations, so "they deliberately adopt contingent work to shirk their responsibilities as employers and pass on the risks to workers."12 Some categories of workers in China suffer more than others in being "workers without benefits." A recent study found that "engaging in informal employment incurred a 44% wage penalty for urban workers and 33% for rural migrant workers" in China. 13 In addition, only 29% of migrant workers in formal employment and 2% of migrant workers in informal employment were entitled to statutory pensions compared with 82% of formal workers with urban residential status. 14 This type of employment is further defined as follows: Informal employment (also known "non-standard employment" or "flexible employment") as a flexible labor strategy has been gaining increasing attention in China since the late 1990s as a result of the massive downsizing in the state sector, the rapid expansion of the private economy, and the migration of surplus rural labor en mass to urban areas. 15 Workers engaging in 'informal employment' can be found in three types of organizations: 1) organizations operating in the formal sector; 2) organizations operating in the informal sector; and 3) loosely formed 'informal employment' organization. 16 Informal employment includes temporary, fixed-term, seasonal, casual work, hourly work, semi-selfemployment in the form of subcontracting work, self-employment and those employed by self-employed businesses. There are no national statistics to accurately capture the size of 'informal employment' and the spread of its sub-categories. Existing figures are estimations calculated in different ways. For example, according to one report, "over 60 percent of the workforce was engaged in 'informal employment' by the mid-2000s.,,17 11 Id. at 391. 12Id. 13 "Workers without benefits" include these various non-standard workers, as well as vocational students, construction workers, and domestic workers, all of which are discussed below.
B. Non-standard workers
The ILO has noted that: In the past, the standard employment relationship, providing a bundle of labor and social rights, ensured that employers shared some of the responsibility by offering job security despite market volatility, and reduced individual risk through collective social security provisions. In the precarious world of today, however, the flexibility burden has shifted from the enterprise or the state to the largely unprotected individual worker, resulting in precarious employment and increasingly precarious societies. 18 The ILO states that non-standard work is commonly characterized by short and often unpredictable hours, as seen with temporary or flXedterm contracts, temporary agency or dispatched work, and self-employment. 19 Sometimes these new forms of contractual arrangement result in a blurring of the employment relationship, which makes it "difficult for workers to exercise their rights at work or gain access to social security benefits."20
Part-time employment in China is defined as work generally compensated on an hourly basis and that does not exceed an average of 24 hours per week or 4 hours per day for the same employer.21 They need not be hired under a written contract and can be dismissed (or they can quit) at will without severance pay.22 These hourly-paid workers may have to carry out several 'part-time' jobs to generate sufficient income. Part-time workers, by law, must be paid at least the local minimum wage, though not most other labor benefits,23 and canwww.ilo.org/wcmsp5/groups/public/--ed_protect/--protrav/--travail/documents/ publicationlwcms_ 414584. pdf. 18 not be subject to a probationary term. 24 Also, these workers, estimated to number about 60-70 million workers, are sometimes categorized as "casual employees" and fall largely outside the protection of the labor laws. They are distinguished in that they have no fixed time or labor contract. 25 While fixed-term employees must be provided labor contracts and are entitled to most of the same protections and benefits as open-term employees, it is unclear whether fixed term, part-time workers working between 24 and 40 hours per week must be provided a modified amount of benefits. 26
By contrast, probationary employees may remain in that status for up to six months, have the right not to be terminated without cause 27 and must be paid at least the minimum wage or, at any rate, not less than eighty percent of the non-probationary rate. 28
Independent contractors are not under the employer's direct control and thus are outside the employment relationship and the Labor Contract Law;29 or they could be de facto employees where the employer lacks sufficient evidence of their independent status. 30 Instead, independent contractors fall under the Contract Law and are parties to a labor services contract; therefore "they have no right to labor benefits except as they may be 'employees' falling under the employment" of another employer. ment and the agency industry.35 Now, dispatched workers cannot comprise more than a specific percentage of a company's total workforce and workers can only be used in temporary positions (defined as 6 months or less), auxiliary positions, and substitute positions (e.g. to cover maternity leave, long-term sick leave, and study leave).36
Dispatch workers are to be hired by the dispatch agency for two years under a fixed-term labor contract period that cannot be parttime,37 and a user-employer cannot separate a continuous term of labor use into two or more short-term dispatch agreements. 38 The dispatch agency is responsible for the wages and must provide pay equal to that of the standard workers of the user employer.39 Dispatch workers may join the union of the user-employer or the temporary agency. 40 Since the enactment of the amended Labor Contract Law and the Provisional Regulations on Labor Dispatch, labor strategy has displayed new characteristics in 2014. It revealed employers' strategic responses to the new regulations to be more diverse labor deployment practices, including turning non-standard positions into permanent positions, outsourcing, part-time work, intern placement, volunteer work. In particular, business outsourcing has been a popular strategy for large SOEs and foreign firms to cope with the new labor regulations. As a result, there was an evident reduction of dispatched workers even before new regulations were in effect. From 2011 to the end of 2013, the total number of dispatched workers in the four big banks in China had reduced from 172,900 to 142,600 workersY
C. Vocational Students
Vocational schools have become a significant source of industrial and service labor. 3.5 2.6
The percentage of interns, just at Foxconn, has been estimated at being as high as thirty-three percent, or 430,000 of the company's 1.3 million factory laborers; however, Foxconn claims that only fifteen percent of its workforce is intern labor (180,000).46 A discussion of the social and legal dilemma of the employment of student interns, as "workers without benefits" in China is summarized below:
Private employers in China rely increasingly on intern labor as a major component of their workforce. All over China, industrial and service sector student interns work full and overtime schedules performing unskilled labor alongside workers, who enjoy pay and benefits that comply with or exceed the standards set by Chinese labor law. However, the interns are paid below China's standard wages and benefits, and are barred from access to the judicial and other remedies for labor law abuses. These industrial and service "internships" are largely devoid of educational, technical or vocational content and often unrelated to the vocational aspirations of the students. Employers and business-friendly local authorities in China have adopted a self-interested interpretation of the labor laws and regulations that places interns outside the protections of the labor law and bars them from taking their disputes to the labor tribunals. 47
29
It also has been argued that for many students, this is a "forced internship" because ofthe entrenched relationship between schools and businesses, a relationship actively encouraged by the Chinese government. It was not unusual for schools to deduct a "commission" from the interns' salary or get paid directly by factories for providing them with students as cheap labor. 48 Two issues are raised in this area. First, reports show that many vocational students are assigned jobs unrelated to their area of 1 study and may be assigned involuntarily under threat of having their diploma withheld. Second, their pay and working conditions are outside the protection of China's labor laws and often sub-standard, as they are classified as not having the requisite employment relationship despite performing the same work as standard employees receiving full wages and benefits.49 These two issues raise questions of legality under China's labor laws and under ILO standards, discussed below.
Thus, many vocational student intern workers in China are a category of "workers without benefits."
In response to this situation, the Ministry of Education, the Ministry of Finance, the Ministry of Human Resources and Social Security, the State Administration of Work Safety and the China Insurance Regulatory Commission jointly issued the Regulations for the Management ofInterns from Vocational Schools (the "Regulations") on 11 April 2016. 50 It replaced the 2007 regulations and expanded the scope from students at secondary schools to also include higher-level 47 See Brown & deCant, supra note 44, at 150-5l. It is an important step forward and is aimed specifically at students of secondary vocational schools or advanced vocational schools hired as interns and employers engaged in manufacturing. 51 However, the scope of the regulation is somewhat narrow in that the new regulations are not applicable to full-time college students. Likewise, employers not engaged in manufacturing may hire students of secondary vocational schools or advanced vocational schools as interns and may handle internships as before, with both parties agreeing on their rights and obligations. The Regulations are unclear on enforcement and silent on penalties. Because the interns lack a labor contract, their legal recourse is in the courts and not arbitration. 52 The obligations of the new regulations include: 1. A limitation of 10 percent of the employer's total workforce and 20 percent of similarly positioned workers; 2. Workers under 18 require guardian consent; 3. Overtime and night shift work are prohibited; 4. Wages must be 80 percent of probationary workers; 5. The duration of work cannot exceed six months; 6. The employer and school must obtain liability insurance for its interns and sign a three party agreement on rights and responsibilities. 53 
D. Construction workers
The construction industry, a pillar of China's economic development over the last thirty years, has become an important engine of China's economic development. The National Bureau of Statistics re- ported that in 2011, China's construction industry output value exceeded 10 trillion Yuan, becoming a driving force of China's economic development. While it is a thriving industry in China, many of these same workers suffer from inferior wages and many injuries, with fatal injuries ranking only second to the mining industry.54 One study found that "[a]bout 30 per cent of all migrant workers from the countryside work in the industry."55
Despite the implementation of the Labour Contract Law more than six years ago, the majority of China's construction workers still do not have a labor contract with their employer. In fact, "[a] survey of 1,445 construction workers in five cities across China found that on average only 17.4 percent of workers had a written contract."56
As one article reports, the construction industry has experienced a remarkable boom:
The Chinese construction industry has been consuming half of the world's concrete and a third of its steel and employing more than 40 million people, most of them rural workers coming from all over the country .... China has invested about 376 billion Yuan in construction each year. Construction is now the fourth largest industry in the country. At the turn of the 21st century, this industry accounted for 6.6 per cent of China's GDP; by the end of 2007, its total income had risen by 25.9 per cent to 5.1 trillion yuan, and gross profits had risen 42.2 per cent to 156 billion yuan. The total output value reached 2.27 trillion yuan in the first half of 2008, showing a further 24.4 per cent increase on the previous year.
57
In the actual operation of the industry, it is reported that there has been a delinking of capital from industry, and of management from labor. In the production chain, top-tier contractors control construction projects through their relationships with property developers and the local state but outsource their work to low-tier subcontractors. The top-tier contractors seek to make a profit by transferring investment 54 A typical scenario of a construction project in a Beijing migrant community, described below, illustrates the dilemma of how construction workers systemically fall largely outside the safety net of intended labor law protections and thus are "workers without protections.
The subcontracting system began with a well-known property developer who was responsible for land reclamation and the design of a villa project. Responsibility for the construction was shifted down the chain through a bidding process to a state-owned construction company, which only took charge of the project management and equipment arrangement for its contractors. In turn, this company relied on three "big contractors" (dabao * §) who came from Jiangsu, Hebei and Guangdong; these were responsible for providing raw materials and labor for the project. Two of them set up a labor service company to help recruit rural laborers, but in reality they relied on labor-supplier subcontractors (xiaobao/J\ § or qingbao 5J1f §) to recruit the labor, manage the daily division of work and payout wages on completion of the project. In return, these labor-supplier subcontractors further depended on labor-use facilitators (daigong 'fifI), usually relatives or co-villagers, to look for workers in their own or surrounding villages. Thus, for this building project, one thousand workers were organized into a number of small subcontracting teams that worked on the construction site. The number of workers in each subcontracting team ranged from a dozen to a hundred. 59 Surveys also revealed that wage levels for construction workers were often significantly lower than reported in the Chinese media, as interviewees reported the "average daily rate varied from a low of 136 yuan in Zhengzhou to a high of 201 Yuan per day in Shenyang."6o
Subcontracting is often often connected with a "baogongtou" contractor, who by custom in the industry is not a registered legal employer, who brings in a large number of workers to labor on the construction project. 61 As an illegal employer it cannot provide a standard 58 Ngai & Ruilin, supra note 53, at 147. 59 employment relationship and give workers a labor contract that falls under the protection and benefits of the labor laws. Rather, their relationship is a contract for labor services with the baogongtou, as a civil law employer, with enforcement for wages being under the civil contract law. 62
E. Domestic workers
The ILO reports there about 20 million domestic workers in China, and approximately ninety percent are female between the ages of 30-40 years of age, coming from rural to urban areas. 63 They largely are care workers, but also may be "cleaners" doing laundry and housecleaning and while normally self-employed, may work for an agency that sends them to clients. As average income increases, the demand for domestic help continues to increase and it is estimated that some forty percent of urban Chinese families have a demand for domestic help, indicating an additional 15 million potential job opportunities. 64 .
Domestic workers typically work long hours, maybe 10 hours per day, have little or no time off, and do not sign labor contracts. 65 The ILO reports:
Many domestic workers endure long working hours. Thirty-five percent of domestic workers in Guangzhou and Beijing work about 10 hours per day; 28% of domestic workers in Chengdu and Guangzhou do not get weekends off. It is also well-known that households will not compensate overtime. Workers actually formed a union in Xian, but as they are not recognized as employees, there is minimal legal effect.68
There are some domestic workers recruited by dispatch agencies for traditional domestic work, and for which the agency pays their social insurance, but this is reported to be a low percentage. 69
For the most part, domestic workers are in the informal economy and are not regulated by China's labor laws due to a lack of "employment relationship" with a legally recognized employer ("working unit") and are often explicitly excluded from labor legislation. Thus, they too are "workers without benefits."
III. LEGAL ISSUES
A. Employment Relationships
The legality of denying workers benefits and labor protections is determined by legislation providing to whom rights and benefits are accorded and the level of government enforcement. Workers can be legislatively categorized as 1. outside the included definitional coverage of the required employment relationship, such as independent contractors; 2. excluded, such as domestic workers; 3. "ambiguous" working relationships (or law ignored and/or not enforced), such as workers without a labor contract or proof of employment, vocational students, construction workers, misclassified workers, or part-time and other contingent workers. Regarding the continuing difficulty of determining an employment relationship, the ILO has observed:
The issue of who is or is not in an employment relationship -and what rights/protections flow from that status -has become problematic in recent decades as a result of major changes in work organization and the adequacy of legal regulation in adapting to those changes. 
Employment Relationships in China
In China, defining "employer" and "employee" and their employment relationship for the purposes of delineating legal rights and duties has become more important in recent years. The 1994 Labor Law sought inclusive language for "employees/workers," but workplace realities produced many categories, including dispatch workers, independent contractors, managers and supervisors, and migrant, temporary, part-time, and de facto workers. An issue facing China's drafters of new labor laws was how each subsequent labor law would be applied (or not applied) to these categories.
Defining the employment relationship for purposes of coverage under China's legal system often requires a two-step examination of the national and local laws to determine the proper "operating law" at the level of application. This is due to China's decentralized system, in which the central government passes broad, general legislation and leaves to local governments the responsibility ofprotnulgating detailed implementing regulations to apply the national laws which mayor may not always be fully consistent. Coverage by the labor laws has also been determined on a geographical basis rather than by the employment relationship. That is, the distinction between urban and rural may be determinative. Additionally, until legislative clarification in the 2000s, large numbers of migrant workers were unprotected. The 2008 Employment Promotion Law (EPL) clearly provides that rural workers who go to cities in search of employment shall enjoy labor rights equal to those of urban workers. 71 China's continuing economic and social transition has transformed state workers, staff, and cadres of the "iron rice bowl era" to modern-day employees under individual and collective labor contracts. These employment relationships are regulated by new labor laws and regulations largely originating from the 1994 Labor Law.
Article 2 of the Labor Law specifies that the law is applied to laborers who form a "labor/employment relationship" or have a "labor contract. Yet, even without a written contact, a de facto employment relationship can arise. In 1996, early guidance on the application of the 1994 Labor Law provided that within the territory of the People's Republic of China (PRC), as long as the employment relationship (including a de facto relationship) exists, the Labor Law applies. The key elements are that the worker (1) provides physical or mental labor for compensation and (2) becomes a member of the enterprise or entity. Even without a contract, a worker is a de facto employee if he or she is a member and is paid for labor. This de facto employment relationship also provides the right to access arbitration and litigation.
The Employee
Employees/workers were not explicitly defined in the 1994 Labor Law, but were subsequently referenced in the 2001 amendments to the Trade Union Law as "individuals who perform physical or mental work in enterprises, institutions and government authorities within the Chinese territory and who earn their living primarily from wages or salaries."
Under the 1994 Labor Law, employment relationship is intended as an inclusive phrase covering employees/workers. The 2003 Work-Related Injury Insurance Regulation defines it as "laborers who keep a labor relation with the employing entity in all forms of employment. . .. " Documented foreign employees legally working in China generally are covered under the Labor Law.
Whether "contingent" workers are employees covered by the labor laws was to be resolved in 1996 by the then-Ministry of Labor. It formally abolished any legal distinction between contingent or temporary workers and formal employees; and they are to enjoy the same rights, unless provided otherwise. 74 Of course, that may depend, as this article explores.
Under most labor service contracts (laowu hetong), independent contractors lack a legal "employment relationship" with the "employer" in question. Typically, therefore, the daily performance by these workers is not under the direct control of the employer and there is no right of control. This distinction is significant in that many employer duties under the labor laws apply only to employees rather than to independent contractors, whose breaches are dealt with under the 
B. Legal Benefits and Protections
The following examines the legal issue of workers without bene-' . fits regarding entitlement to social insurance benefits and labor protections.
The Social Insurance Law (SIL) provides for five types of insurance for workers who qualify for the benefits: old-age (pension), medical, unemployment, maternity, and work-related injury. 78 For standard workers, typically there are shared costs between the employer and "employee" (except for work-related injury and maternity insurance that are paid solely by the employer), as illustrated below. 79 76 Under the Social Insurance Law, both "employers and full-time employees" must contribute to at least three and up to five social insurance programs.
81 Part-time workers are also covered, but are expected to self-enroll in the social insurance programs, as employers are not responsible for enrolling them or paying their premiums. China's Social Insurance Law allows workers who are self-employed to participate in pensions, but significantly, only if they pay their own contributions, rather than the employer paying, as in the case of standard workers. For a self-employed individual to receive a pension, they must contribute to the national pension fund for an aggregate of 15 years.83 This requirement is the same for all non-stan801d. 81 Reintgen, supra note 81, (" Employers and employees must pay monthly premiums into three of the funds"). 82 Id. ("[Plart-time employees who did not participate in the social security schemes through their employers ... can participate in the pension and medical insurance schemes on merely a voluntary basis"); 81L, supra note 80, art. 10 ("Employees shall participate in the basic endowment insurance and the basic endowment insurance premiums shall be jointly paid by employers and employees. Individual industrial and commercial households without employees, part-time employees not participating in the basic endowment insurance through their employers and other persons in flexible employment may participate in the basic endowment insurance, but shall pay the basic endowment insurance premiums themselves"). dard workers. Self-employed individuals may also participate in the basic medical insurance programs, work-related injuries, maternity insurance, and unemployment insurance,84 but they must pay the premiums on their own. 85
b. Independent Contractors
Independent contractors fall outside the scope of the employment relationship when they are not under the employer's direct control. Article 2 of the Labor Contract Law indicates that its scope applies only where there is a labor relationship.86 Both labor law and the Labor Contract Law apply only to parties in a employment relationship, thus neither applies to independent contractors.87 Independent contractors, like self-employed individuals, may qualify for pensions, medical insurance, work-related injury insurance, maternity insurance, and unemployment insurance; however, to do so, independent contractors must pay the entire premium. 88 An independent contractor becomes an employee when an employer exerts sufficient control over work activities. Construction workers deemed as independent contractors have recourse for wages under contract law, as discussed below.
c. Part-time Workers
Regarding "worker benefits," part-time workers are covered, but they are expected to self-enroll in social insurance programs, as employers are not responsible for enrolling them or paying their premiums.
89 In order for an employee, full-time or part-time, to qualify for a pension, he or she must reach mandatory retirement age and must also have contributed to the fund for an aggregate of fifteen years.
90
Unemployment insurance is available to individuals who meet the following three requirements: (1) the employer and former employee have paid the unemployment insurance premiums for the year prior to the individual's unemployment; (2) As to "worker rights," the Labor Contract Law mandates that part-time employee salaries be no lower than the minimum standard wages prescribed by the local government;92 "they need not be hired under a written contract; and, they may be dismissed (or quit) at will without severance pay."93 Since part-time workers are defined as those working 24 hours or less during a fixed term 94 , it is unclear whether part-time workers working between 24 and 40 hours per week should be provided a modified amount of benefits.
d. Dispatch Workers
Labor dispatch workers typically follow a trilateral agreement system. First, a worker signs a contract with a temporary agency, and in turn, the temporary agency contracts with a company to provide it with temporary workers. Under the LCL, "[T]he dispatch agreements shall stipulate ... "the amounts and terms of payments of remunerations and social security premiums .... "95 The company receiving the dispatch workers ("receiving unit") is required to provide overtime pay, performance bonuses, and welfare benefits related to the job the dispatch workers will perform. 96
In In many cases, the current practice of compelling industrial interns to work at substandard wages as a condition of being certified for graduation arguably violates not only Chinese labor laws, but some would argue, also forced labor conventions under international law. 100 Legislative changes in 2016, as discussed earlier, have potentially ameliorated many of these issues. lOl One of the primary legal issues for vocational students is whether they have an employment relationship with the employer. 102 Generally, vocational internships are negotiated between individual schools and the potential employers.
l03 Therefore, there is no labor contract entered into. The 1996 Vocational Education Law expanded vocational training throughout China and promoted skill training to more students so as to modernize China's economy.104 The law obliged enterprises to "accept students and teachers from vocational schools and vocational training organizations to perform internships," and provide appropriate work compensation. cant argue that China codified the principle of "equal pay for equal work" under the Labor Law and Labor Contract Law;106 and, under this principle, interns who work full and overtime as unskilled labor arguably should receive compensation equal to their standard employee co-workers. 107 However, the Labor Law and Labor Contract Law are not explicit on that point and it appears only to apply if the factual circumstances indicate that the work done by vocational students is done sol~ly for the benefit of their employer, and does not afford any educational benefit on the student. In 2010, the Chinese Supreme Court rejected a contrary draft and declined to expressly exclude vocational students from labor protections, arguably leaving the door open for students to be afforded labor law protections under new interpretations. lOB In 2016, a new law regulating covered student interns from vocational schools provided for minimum wages of 80 percent of regular employees' probationary wages and other labor protections. 109
f Construction Workers A common legal dilemma with migrant construction workers is that the "employer" does not provide labor contracts as required by law for standard employees;110 and studies show that for whatever reason, it is often the case that constructions workers lack social insurance In the above scenario, none of the workers had a labor contract; and, "instead of payouts of a weekly or monthly wage, construction workers are usually paid an irregular shenghuo fei (~53J'J'l: living allowance) arranged by their subcontractors, until the completion of the project or the end of the year. The allowance ranges from a hundred to a few hundred yuan per month (about 10 to 20 per cent of their promised monthly income), depending on the subcontractor-barely enough to cover food and other daily expenses." coverage. 11 1 Another problem is that the "employer" is "not the laborsupplier subcontractor [who is dealing with the workers,] but the second-or third-level contractor who out-sourced the work."112 The subcontractor, however, [is] the only one responsible for wage payment, because he recruited the workers, even though he was not the ["employer"] in a legal sense.113 Inasmuch as "the labor supplier subcontractors do not have corporate status, [they] do not have the legal status to employ workers" and thus the employment arrangement that is either absent or ambiguous. 114
On that point, it is reported that:
In China's Workplace Safety Law applies to the "production operation units.,,120 It grants safety rights to "employees" to be told of hazards, not have their rights waived, to make suggestions without reprisals, to stop work if lives are in danger, and if injured shall have social insurance according to their rights under the law. 121 The Prevention and Control of Occupational Diseases is to prevent occupational diseases incurred to the laborers of enterprises, institutions and private business units resulted from contacting powder dust, radioactive substances, and other poisonous and harmful substances in the work. 122
The 1994 Labor Law applies to "laborers who form a labour relationship therewith within the territory of the [P.R.C.l" 123
The 2008 Labor Contract Law "is applicable where organizations such as enterprises, self-employed economic organizations and private non-enterprise units within the territory of the [P.R.C.l establish labor relationships with workers through concluding, performing, modifying, revoking or terminating labor contracts with them."124
The As can be observed, regardless of how the word worker is translated (employees, laborers, workers), the issue comes back to the requirement of an employment relationship and a labor contract; and, ("The worker and the employing unit, between whom a labor dispute arises, constitute the two parties to the labor dispute case for arbitration. Where a labor dispute arises between a labor dispatching unit or an employing unit on the one hand and a worker on the other, the labor dispatching unit and the employing unit constitute a joint party."). 126 [F]acilitate the transition of workers and businesses from the informal to the formal economy, while respecting workers' fundamental rights and ensuring opportunities for income security, livelihoods, and entrepreneurship; promote the creation, preservation, and sustainability of enterprises and decent jobs in the formal economy and the coherence of macroeconomic, employment, social protection and other social policies; and prevent the informalization of formal economy jobS. 136 "More than half of the workers in the world are thought to be involved in the informal economy and most are denied workplace rights, social protection, and other benefits of the formal economy."137 This especially impacts women, youths, ethnic minorities, migrants, older people, and the disabled who are disproportionally represented in the informal economy.13S
These workers are presumed to be forced into the informal economy due to a lack of better opportunities. The Recommendation contains a strategy and practical guidance on steps that could be taken to facilitate the movement of people from informal to formal status. 139 In sum, the ILO conventions and recommendations all call upon members to provide rights and benefits to most workers, including the nonstandard workers.
As By law, standard workers are required to be given labor contracts, which entitle them to labor benefits and protections. Non-standard workers are often denied many of these rights and benefits, which can vary between national and local regulation. There is a widespread practice, particularly in some industries, of not providing labor contracts, notwithstanding its illegality.
B.
To summarize: who are these "workers without benefits?" Independent contractors are numerous and often misclassified. They need to be distinguished from the estimated 62 million self-employed individuals who are not dependent and controlled by an employer, and who are often outside legal labor benefits and protections. 151
There are some 60-70 million part-time workers in China, sometimes categorized as "casual" employees, who lack full workplace benefits. Though the law permits these "casual" employees to enroll in workplace benefits by paying, there is an obvious obstacle-these part-time workers often have inadequate income to do so, or have not met the required length of service to qualify for unemployment insurance.
New regulations covering the estimated 60 million dispatch workers in China 152 appear to have slowed their use and created some equity in the workplace regarding labor benefits and protections, ifnot labor stability.
The following categories of workers raise issues regarding ambiguous employment relationships requiring legal interpretations, future policy decisions and regulations, and the will to enforce current laws. Can a vocational student be an employee? Is a construction worker really an independent contractor? Are domestic workers properly categorized as being outside an employment relationship and unprotected by labor laws?
There are over 8 million vocational students in factories, and as part oftheir "educational program," they work alongside regular workers who have labor contracts and are entitled to employment rights and benefits.153 The question arises--where this work generally or 151 Id. (reporting that in 2013 there were over 61 million workers employed in the "self-employed businesses"). 152 See Recursivity, supra note 34, at 982-83, n. 37 ("These figures come from a widely cited report of the Economic Observer quoting the results of a 2011 study of labor dispatch by China's national labor union, the All-China Federation of Trade Unions ('ACFTU')". 153 Dou, supra note 46; Mass Production of Labour, supra note 44; Lucy Hornby, Use of Student Interns Highlights China Labor Shortage, REUTERS (Jan. 6, 2013), http://www.reuters.comlarticle/us-china -labour-in terns-idUSBRE9050CV20 130 1 specifically is unrelated to an educational program, shouldn't it lose its educational purpose and transform the "student" into a regular employee? Otherwise, there is a large supply of vocational student interns working at the low wage of 80 percent of a regular employee's probationary wage rate at work unrelated to their vocational education. 154 Of the 40 million construction workers in China, the vast majority of them are reported to lack a labor contract with their employer. 155 The Chinese construction industry employs more than 40 million people, "most of them rural workers coming from all over the country [,] [with] [a]bout 30 per cent of all migrant workers coming from the countryside work in the industry."156 With the apparent widespread practice of illegally using baogong tou ("contractors") to employ the construction gangs (which labels the workers as "labor service workers" entitled to only their wages under the Contract Law, and too often lacks labor benefits and rights)157 why not enforce current laws of this outlawed practice; better mandate the use of labor contracts; or consider having the general contractor be jointly liable?158 Domestic workers in China have been estimated to number about 20 million. I59 For the most part they fall outside the protection of the labor laws since they are not in an employment relationship with a statutory employer. The ILO is promoting better protections and improved labor benefits and rights. Perhaps it is time to provide some regulatory protections for these workers who are totally at the mercy of their bosses.
In analyzing the information pertaining to workers in standard and non-standard employment, in formal and informal employment relationships, and in the special problem categories of vocational schools and construction where the nature of the employment relationship has been deemed ambiguous (notwithstanding the law), and the statutory exclusion of worker categories, such as domestic workers, it becomes clear that in China's admittedly large work force, there are millions of its citizens who are currently workers without benefits.
If reforms were considered in view of ILO standards, the guid-, ing principle would be to expand coverage, application, and enforcement of China's social insurance and labor protections and extend them to more of the disenfranchised employees who are denied rights and benefits of the law by economic obstacles such as self-pay for benefits, and by lax and inconsistent enforcement of existing social insurance and labor laws.
The labor safety net in China, notwithstanding all its recent advancements, is still allowing too many of its hard-working citizens to fall outside the net, leaving them unprotected and as workers without benefits. (issued September 6, 2004 ). This joint liability may extend to worker accidents where there is fault by the employer and the general contractor has no knowledge of the baogong tou's lack of legal identity. Interpretation on Cases of Personal Injury, art. 11; LCL, supra note 23, art. 94; Ngai & Huilin, supra note 50, at 147. 159 Fact sheet, supra note 61.
